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Abstract: Despite the growing international recognition of traditional knowledge (TK) as a strategic asset for 

biodiversity conservation, innovation, and sustainable development, limited scholarship has examined how 

fragmented legal regimes and the absence of collective rights recognition undermine its effective protection. This 

research aims to analyze the weaknesses of Indonesia’s current legal framework and formulate a more 

comprehensive protection model based on collective rights and sustainable development principles. This research 

employs a normative juridical method using statutory, conceptual, and comparative approaches. The analysis 

focuses on Indonesian regulations and compares them with the protection systems implemented in India and 

Malaysia. The findings demonstrate that Indonesia's legal framework remains fragmented across sectoral 

regulations, resulting in overlapping institutional authority, limited legal recognition of indigenous communities as 

collective rights holders, and the absence of binding mechanisms for Free, Prior and Informed Consent (FPIC) and 

Access and Benefit-Sharing (ABS). In contrast, India strengthens defensive protection through the Traditional 

Knowledge Digital Library (TKDL) and anti-biopiracy mechanisms, whereas Malaysia provides a more operational 

ABS framework supported by dedicated biodiversity legislation. However, both jurisdictions continue to rely 

predominantly on state-centered governance and provide only limited indigenous autonomy. Based on these 

findings, this research proposes a sui generis legal framework that integrates collective ownership, FPIC, ABS, 

community-based governance, customary dispute resolution, and collective legal standing into a unified protection 

regime. The proposed model contributes to strengthening legal certainty, enhancing indigenous participation, 

harmonizing fragmented regulations, and promoting sustainable management of traditional knowledge in 

Indonesia. 
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INTRODUCTION 

Traditional knowledge refers to intellectual works based on the ideas, thoughts, or 

findings of community groups. Traditional knowledge is part of the identity and 

character of the nation of Indonesia and can be utilized for economic development 

and the improvement of society's welfare. WIPO uses the phrase “traditional 

knowledge” to refer to traditional cultural works owned by traditional community 

organizations. Regardless of whether it is literature, art, or knowledge, the process of 

traditional knowledge is the result of human ingenuity and creation. The protection 

of intellectual property created by indigenous or traditional communities in Indonesia 

is a current legal issue within IPR research. Traditional knowledge is intimately related 
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to intellectual property and is found in almost all aspects of intellectual property law, 

including copyright, patents, trademarks, and trade secrets.
1
 

For this research, Traditional Cultural Expressions (TCEs) are distinguished from 

Traditional Knowledge (TK), although both are recognized as forms of Communal 

Intellectual Property under Indonesian law. TCEs mainly concentrate on artistic and 

cultural expressions like folklore, traditional music, dance and handicrafts whereas TK 

is the collective knowledge, skills and practices of indigenous and local communities 

particularly in relation to traditional medicine, agriculture, biodiversity management 

and the use of natural resources.
2
 The present study is limited to TK, as the legal 

concerns addressed, such as collective ownership, Free, Prior and Informed Consent 

(FPIC), Access and Benefit-Sharing (ABS) and the establishment of a sui generis 

protection system, are specific legal and institutional challenges. Even if TCEs are 

predominantly safeguarded by Article 38 of Law No. 28 of 2014 on Copyright.
3
 

Indonesia has recognized the importance of protecting Traditional Knowledge (TK) 

through various national legal instruments; however, its legal framework remains 

fragmented and fails to provide comprehensive substantive protection.  Government 

Regulation Number 56 of 2022 primarily emphasizes the documentation and 

inventory of Traditional Knowledge as part of Communal Intellectual Property, yet it 

does not recognize indigenous and local communities as collective rights holders nor 

provide legally enforceable mechanisms governing Free, Prior and Informed Consent 

(FPIC), Access and Benefit-Sharing (ABS), licensing arrangements, or legal remedies 

against misappropriation. Likewise, Article 26 of the Patent Law merely requires the 

disclosure of the origin of genetic resources and traditional knowledge used in an 

invention but does not impose obligations to obtain community consent or ensure 

equitable benefit-sharing, thereby limiting its function to procedural transparency 

rather than substantive protection.  

At the same time, Article 38 of the Copyright Law primarily regulates Traditional 

Cultural Expressions (TCEs), rather than Traditional Knowledge, demonstrating that 

Indonesia still lacks a dedicated legal framework specifically designed to 

accommodate the collective, intergenerational, and customary characteristics of TK. 

Although Indonesia has ratified the CBD and the Nagoya Protocol, the principles of 

FPIC and ABS have yet to be fully operationalized through implementing legislation, 

resulting in legal uncertainty regarding institutional authority, community 

participation, and benefit-sharing mechanisms. Consequently, Indonesia's current 

protection regime remains predominantly administrative and reactive, relying on 

fragmented sectoral regulations that are conceptually rooted in conventional 

intellectual property principles of individual ownership, novelty, and exclusivity, 

which are fundamentally incompatible with the communal nature of Traditional 
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Knowledge. This regulatory fragmentation not only weakens legal certainty but also 

increases the risk of misappropriation, limits indigenous communities' control over the 

utilization of their knowledge, and undermines the equitable distribution of economic 

benefits, thereby demonstrating the urgent need for a comprehensive sui generis legal 

framework capable of integrating collective ownership, FPIC, ABS, and effective 

institutional coordination into a coherent system of Traditional Knowledge 

protection.
4
 

Existing intellectual property regimes remain largely oriented toward individual 

ownership and therefore provide limited protection for the collective and 

intergenerational characteristics of TK. Indonesia illustrates this challenge through 

reported cases involving the commercial utilization of traditional medicinal 

knowledge without effective mechanisms for Free, Prior and Informed Consent (FPIC) 

or equitable Access and Benefit-Sharing (ABS).
5
  These developments demonstrate the 

need for a sui generis legal framework capable of protecting collectively held 

traditional knowledge while supporting innovation and sustainable development.
6
 

Empirical evidence further indicates that biopiracy is not an isolated occurrence but a 

systemic global challenge affecting many biodiversity-rich developing countries. 

According to the World Intellectual Property Organization (WIPO), more than 200 

reported cases of biopiracy had been identified worldwide by 2022. One of the most 

vulnerable countries is Indonesia, where traditional knowledge is poorly documented 

and poorly protected by law.
7
 This situation demonstrates that the exploitation of 

traditional knowledge occurs within an unequal global relationship, in which foreign 

actors with access to technology, capital, and international legal instruments have a 

greater capacity to transform the communal knowledge of indigenous peoples into 

private commercial assets through mechanisms of intellectual property and patents.
8
 

The persistence of biopiracy and the unequal commercialization of traditional 

knowledge at the global level are reflected in Indonesia's domestic legal landscape. 

These international developments expose structural weaknesses in the national legal 

framework, demonstrating that the challenge extends beyond isolated cases of 

misappropriation to broader issues of legal governance and institutional capacity.
9
 

The growing international concern over the protection of traditional knowledge 

(TK) has prompted the development of various international legal instruments and 

policy frameworks. At the international level, the World Intellectual Property 
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Organization (WIPO), through its Intergovernmental Committee on Intellectual 

Property and Genetic Resources, Traditional Knowledge and Folklore (IGC), has 

sought to establish an international legal framework capable of protecting traditional 

knowledge and preventing its misappropriation. Nevertheless, negotiations have yet 

to produce a binding international instrument, largely because of divergent interests 

between biodiversity-rich developing countries seeking stronger recognition of 

collective rights and developed countries emphasizing conventional intellectual 

property protection and commercial innovation.
10

 Beyond the intellectual property 

framework, the Convention on Biological Diversity (CBD) and its Nagoya Protocol 

recognize the close relationship between traditional knowledge and genetic resources 

by requiring Free, Prior and Informed Consent (FPIC) and fair and equitable Access 

and Benefit-Sharing (ABS) whenever traditional knowledge associated with genetic 

resources is accessed or utilized. Complementing these environmental agreements, the 

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) adopts a 

human rights perspective by affirming indigenous peoples' rights to maintain, control, 

protect, and develop their traditional knowledge and cultural heritage. Collectively, 

these international instruments demonstrate that the protection of traditional 

knowledge extends far beyond conventional intellectual property law and has 

become an integral component of biodiversity governance, indigenous rights, and 

sustainable development.
11
  

Despite these international developments, Indonesia has yet to establish a 

comprehensive legal framework capable of operationalizing these principles within its 

domestic legal system.
12

 Existing regulations remain fragmented across copyright, 

biodiversity, environmental, and communal intellectual property regimes, without 

providing explicit recognition of collective ownership, effective FPIC procedures, or 

legally enforceable benefit-sharing mechanisms. Consequently, the gap between 

international normative standards and domestic implementation remains one of the 

principal challenges confronting the protection of traditional knowledge in Indonesia 

and provides the central justification for this study.
13
  

Recognizing these regulatory deficiencies requires looking beyond the Indonesian 

legal system to identify comparative models that have addressed similar challenges 

through different legal and institutional approaches. Comparative legal analysis is 

particularly valuable in the field of traditional knowledge protection because no 

universally accepted legal model currently exists. Instead, countries have developed 

diverse regulatory strategies reflecting their respective legal traditions, institutional 
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capacities, and socio-cultural contexts.
14

 Accordingly, this study selects India and 

Malaysia as comparative jurisdictions because both are biodiversity-rich developing 

countries that have adopted distinct approaches to protecting traditional knowledge 

while sharing socio-economic characteristics broadly comparable to those of 

Indonesia. Examining these experiences provides an opportunity to identify 

transferable legal principles, institutional best practices, and policy innovations that 

may inform the reconstruction of Indonesia's traditional knowledge protection 

regime.
15
 

India and Malaysia were selected as comparative jurisdictions because both are 

biodiversity-rich developing countries that have adopted distinct legal approaches to 

protecting traditional knowledge (TK) while sharing socio-economic, cultural, and 

institutional characteristics comparable to Indonesia.
16

 India has established a 

preventive protection model through the Traditional Knowledge Digital Library 

(TKDL), which combines systematic documentation with anti-biopiracy measures to 

prevent illegitimate patent claims over traditional knowledge.
17
 In contrast, Malaysia 

has strengthened the governance of traditional knowledge through the Access to 

Biological Resources and Benefit Sharing Act 2017, which operationalizes Access and 

Benefit-Sharing (ABS) in accordance with the Nagoya Protocol.
18

 A comparative 

analysis of these complementary approaches provides a basis for identifying legal and 

institutional best practices to address Indonesia's fragmented regulatory framework, 

limited preventive protection, and insufficient recognition of collective rights, thereby 

supporting the development of a more coherent and effective sui generis legal 

framework.
19
    

Based on Putu Aras Samsithawrati et al previous research, Indonesia has many rules 

based on the protection of communal intellectual property, including Government 

Regulation No. 56 of 2022 and Regulation of the Minister of Law and Human Rights 

No. 13 of 2017. But most of this protection is defensive, through rules of inventory 

and documentation. Although the cultural dimension and the collective rights of 

indigenous people have not yet been fully resolved, this study also confirms that the 

WIPO Treaty 2024 is a major breakthrough in the international recognition of TK 
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related to genetic resources.
20

 Further, Yulia et al.’s work shows that the national 

patent regime still has fundamental limitations because it is based on the ideas of 

individual ownership and novelty, which are hard to apply to traditional knowledge 

that is communal and passed down through generations. This research also highlights 

the poor incorporation of the concepts of prior informed consent and benefit-sharing 

into the national legal system, and the susceptibility of preventive protection systems 

to biopiracy. This study emphasizes the importance of regulatory reform grounded in 

a sui generis system to better align the protection of traditional knowledge with the 

features of indigenous communities in Indonesia
21
 Gultom and Wartini’s research also 

showed that geographical indicators can serve as an economic protection tool for 

local communities, particularly in safeguarding cultural identity and enhancing the 

market value of traditional items. However, this study also highlighted the limitations 

of protection through geographical indicators, which do not sufficiently account for 

the social and spiritual dimensions of traditional knowledge. Moreover, the economic 

benefits from this protection have not been fairly allocated to the local population 

due to low institutional capacities and limited engagement of indigenous 

communities.
22

 Rindia Fanny Kusmaningtyas et al. in another study found that the 

legal strategy that is too geared towards the economy can reduce the social and 

spiritual worth of traditional knowledge into mere cultural commodities. Thus, this 

study recommends a collective rights-based protection method and strengthening 

indigenous community participation in the management of intellectual property and 

communal culture.
23

  

Most of the research is on the normative issues of protection including intellectual 

property regimes, documentation and geographical indicators. However, there is 

currently a lack of research that holistically combine traditional knowledge protection 

with the enhancement of collective rights and sustainable development. Moreover, 

existing studies have been sectoral and partial in their approach to the protection of 

traditional knowledge, leaving a regulatory gap in the integrated approach to 

recognition of indigenous communities, cultural protection, management of genetic 

resources and equitable benefit sharing mechanisms. Thus, this study is important to 

fill this gap by using a more comprehensive approach taking into consideration 
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traditional knowledge as a strategic tool in the implementation of sustainable 

development and as an object of intellectual property protection and part of the 

collective rights of indigenous communities. Therefore, this research is expected to 

contribute theoretically to the development of discourse on the protection of 

traditional knowledge from the perspective of sustainability and collective rights, and 

practically to recommend national legal reform in Indonesia.
24

  

 

METHOD 

This research employs normative legal research, focusing on the analysis of legal 

norms, principles, and institutional frameworks governing the protection of 

Traditional Knowledge (TK) from the perspectives of collective rights and sustainable 

development. This approach is appropriate because the study examines regulatory 

fragmentation, the absence of a sui generis protection regime, and the incompatibility 

between conventional intellectual property law and the collective nature of 

traditional knowledge. The research applies three complementary approaches: 

statutory, conceptual, and comparative. The statutory approach examines relevant 

national and international legal instruments, including Government Regulation 

Number 56 of 2022 concerning Communal Intellectual Property, Law Number 13 of 

2016 concerning Patents, the Convention on Biological Diversity (CBD), the Nagoya 

Protocol, and the United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP). Law Number 28 of 2014 concerning Copyright is referred to only to 

distinguish Traditional Knowledge from Traditional Cultural Expressions, which are 

outside the scope of this study. The conceptual approach analyzes legal doctrines 

relating to collective rights, sui generis protection, Free, Prior and Informed Consent 

(FPIC), Access and Benefit-Sharing (ABS), and sustainable development.
25

 

The comparative approach examines the legal frameworks of India and Malaysia, 

selected because both have developed different yet relevant models for protecting 

traditional knowledge. India adopts a preventive approach through the Traditional 

Knowledge Digital Library (TKDL) and anti-biopiracy measures, whereas Malaysia 

emphasizes Access and Benefit-Sharing (ABS) through the Access to Biological 

Resources and Benefit Sharing Act 2017. The comparison aims to identify legal and 

institutional best practices that may contribute to the reconstruction of Indonesia's 

traditional knowledge protection framework. Primary, secondary, and tertiary legal 

materials were analyzed qualitatively through legal interpretation, comparative 

analysis, and normative evaluation to formulate recommendations for strengthening 

Indonesia's legal framework for traditional knowledge protection.
26
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RESULT AND DISCUSSION 

Fragmented Regulation and Collective Rights in Traditional Knowledge Protection 

In poor countries, traditional knowledge is regarded as a cultural identity that has 

to be protected, whereas in developed countries, it is believed to be in the public 

domain. Within the context of such changes, questions of intellectual property rights, 

especially the safeguarding of traditional knowledge, have become somewhat delicate. 

Within the concept of IPR protection, two kinds of legal protection are recognized. In 

the first place, defensive protection aims to prohibit third parties from granting 

intellectual property rights (IPR) without the knowledge and approval of the IPR 

proprietor. Secondly, positive protection is usually obtained through legal actions or 

remedies, for example, the adoption of particular legislation for each category of IPR 

or the use of legal instruments connected to IPR.
27

  

These conditions indicate that the protection of CIP is no longer just a regulatory 

issue but has become an important part of the plan to maintain cultural identity, 

economic sovereignty, and the collective rights of indigenous communities. The 

protection of communal intellectual properties in the Indonesian setting becomes 

increasingly important due to the large number of communal intellectual properties 

scattered across different regions with various cultural traits and genetic resources. The 

strategic worth of national cultural heritage, however, also indicates the considerable 

potential of this category and its high vulnerability to exploitation, theft, and 

unilateral claims without a comprehensive and effective system of legal protection. 

Therefore, the mapping and inventorying of CIP are key elements of a legal 

protection mechanism that is not only administrative, but also capable of enhancing 

the recognition of the collective rights of indigenous communities as the primary 

owners of traditional knowledge and traditional cultural expressions . The graphic 

below shows an overall picture of the development and dispersion of registered CIP 

in Indonesia.
28

 

Diagram 1. KIK Data in Indonesia 

 

Sources: Directorate General of Intellectual Property, 2026 
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Based on these statistics, it can be seen that Indonesia has a considerable number of 

registered / certified KIK’s. As of 2 February 2026, there were 3,223 KIK in total. 

Most of the KIK is on renewable energy (2,185 or 68%). This is followed by 

traditional knowledge (555 or 17%), natural resources (249 or 8%), indications of 

origin (133 or 4%), and prospective geographical indications (101 or 3%). The big 

figure shows that Indonesia has a large potential for KIK, hence the possibility of 

lawsuits from certain negligent parties is higher. There is a need for a rigorous 

regulatory framework for the protection of the existing potential of KIK, particularly 

in traditional communities. For each form of KIK, the legal protection orientation is 

regulated by multiple regulatory techniques. This situation shows that Indonesia has 

not yet created a full sui generis legal framework that includes a KIK protection 

mechanism. As a result, rules governing traditional cultural expressions, traditional 

knowledge, genetic resources, indications of origin, and geographical indications have 

developed in a piecemeal fashion, under a variety of legal regimes with varying 

characteristics, objectives, and protection mechanisms. In the end, the fragmentation 

of rules leads to the prevalence of administrative and sectoral approaches in the 

governance of KIK protection in Indonesia, with disharmonious norms and 

overlapping jurisdiction among authorities. The table below summarizes the several 

national regulations governing KIK.
29

 

Table 1. Distribution of KIK Regulations in Several Legal Regulations 

Intellectual Property 

Number Communal Intellectual 

Property 

Regulation Government Regulations 

1 Traditional Cultural 

Expressions 

Article 38, Article 40, 

Article 60 of the Copyright 

Law 

Government 

Regulation Number 56 of 

2022 concerning 

Intellectual Property of 

Communities 

 

Dividing KIK into 

traditional cultural 

expressions, traditional 

knowledge, genetic 

resources, indications of 

origin, and potential 

geographical indications. 

2 Traditional Knowledge Article 26 and Article 132 

(1) of the Patent Law 

3 Traditional Cultural 

Expressions 

Law Number 29 of 2000 

concerning the Protection 

of Plant Varieties 

4 Indication of Origin Articles 63 to 65 of the 

Trademarks and 

Geographical Indications 

Law 

5 Potential Geographical 

Indications 

There isn't any 

6 Geographical Indication Article 21, Article 53 to 

Article 62 of the Trademark 

and Geographical 

Indications Law, and 

Articles 66 – 69, 70 – 71 of 

the Trademark and 

Geographical Indications 

Law 

Sources: processed by the author 
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Although the KIK is regulated in the form of a law, the above table shows that it is 

only a small part of the extensive regulation of other branches of IPR. For example, 

traditional knowledge is regulated in Article 38 of Law Number 28 of 2014 

concerning Copyright (Copyright Law). In other words, there is no law (one sort of 

legislation, under the Decree of the People's Consultative Assembly/MPR Tap) that 

explicitly governs KIK; there is only a government regulation level, namely 

Government Regulation Number 56 of 2022 concerning Communal Intellectual 

Property (PP KIK).
30

 The essence of this government rule is that the regulation of 

intellectual property is limited to technical protection issues. Since this is a 

government regulation, it is consistent with its nature. The core of intellectual 

property protection is far more fundamental. This does not consider the conceptual 

differences in the interpretation of the categories of KIK, which are contained in each 

statute, including when they are related to the notion in the PP KIK. The combination 

of restrictions on collective intellectual property rights (KIK) with the ownership of 

the same in individual intellectual property rights (IPR) regulations gives rise to the 

possibility of a number of challenges. This is not only the case because of the plainly 

problematic regulatory perspective, but also the less-than-ideal implementation 

perspective.
31
 

Regulatory fragmentation constitutes one of the principal structural weaknesses of 

Indonesia's traditional knowledge protection regime. Rather than establishing a 

unified legal framework, the protection of traditional knowledge is dispersed across 

multiple legal instruments including Government Regulation No. 56 of 2022 

concerning Communal Intellectual Property, the Patent Law, the Copyright Law, 

biodiversity legislation, and Indonesia's implementing legislation for the Convention 

on Biological Diversity (CBD) and the Nagoya Protocol which pursue different 

regulatory objectives and are administered by different institutions. This sectoral 

approach produces inconsistent definitions, overlapping institutional authority, and 

legal uncertainty regarding the recognition and enforcement of collective rights.
32

  

Regulatory fragmentation also creates legal vulnerabilities that enable third parties to 

appropriate traditional knowledge through legally permissible mechanisms that 

remain substantively unfair to indigenous and local communities. In the absence of a 

unified legal framework, economic actors may strategically rely on those intellectual 

property regimes that offer the most favourable legal protection while avoiding 

obligations relating to community consent or equitable benefit-sharing. This 

phenomenon reflects not merely regulatory inconsistency but a structural failure of 

legal governance. Empirical evidence demonstrates that this problem is becoming 

increasingly significant. According to the Directorate General of Intellectual Property 

(DJKI), Indonesia had recorded more than 1,900 Communal Intellectual Property 
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(Kekayaan Intelektual Komunal) registrations by 2024, including Traditional 

Knowledge, Traditional Cultural Expressions, and Genetic Resources. Nevertheless, 

these registrations function primarily as administrative records and do not establish 

enforceable collective proprietary rights, nor do they provide mechanisms for Free, 

Prior and Informed Consent (FPIC), Access and Benefit-Sharing (ABS), or legal 

remedies against misappropriation.
33

  

Consequently, documentation has not been accompanied by substantive legal 

protection. Indonesia has also ratified the Convention on Biological Diversity (CBD) 

and the Nagoya Protocol through Law No. 5 of 1994 and Law No. 11 of 2013, 

respectively; however, implementing legislation governing FPIC procedures, 

community representation, and benefit-sharing arrangements remains incomplete. 

This normative gap has contributed to legal uncertainty regarding the recognition of 

indigenous communities as collective rights holders. While some regulations 

acknowledge indigenous communities as custodians of traditional knowledge, others 

neither define their legal status nor confer collective legal standing to authorize access, 

negotiate benefit-sharing agreements, or seek judicial remedies. As a result, indigenous 

communities are frequently excluded from decision-making processes concerning the 

commercial utilization of their own traditional knowledge. Regulatory fragmentation 

therefore weakens the practical realization of collective rights, reducing them to 

declaratory policy objectives rather than legally enforceable rights. Without an 

integrated sui generis framework expressly recognizing communal ownership, FPIC, 

ABS, and collective legal standing, Indonesia's traditional knowledge protection 

regime will remain vulnerable to misappropriation despite the growing economic 

value of traditional knowledge.
34

 

Hence, there is a need to introduce legal reform that does not depend on sectoral 

and fragmentary approaches, but on the construction of a unique legal framework 

that expressly regulates the full protection of communal intellectual property and 

traditional knowledge. This legal framework should substantively recognize the 

collective rights of indigenous groups, and provide procedures for access and benefit-

sharing, management of genetic resources, and preservation of culture. The 

protection of traditional knowledge is therefore an administrative tool for inventory 

and recording and a means to strengthen cultural sovereignty, social justice, and 

sustainable development, all of which are focused on the interests of local 

communities, the primary owners of traditional knowledge.
35

 

Traditional Knowledge Protection in India and Malaysia            

In crucial fields such as food security, agricultural development, and medical care, 

traditional wisdom continues to play a significant role. Western science has recently 
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become more interested in traditional knowledge, recognizing that it can sometimes 

help solve contemporary issues, especially when combined with modern scientific and 

technological understanding. Despite growing acknowledgment of its value, Western 

intellectual property laws often categorize traditional knowledge as part of the 

"public domain," allowing unrestricted use.
36

      

India has developed one of the most comprehensive legal frameworks for 

protecting Traditional Knowledge (TK) among developing countries by integrating 

preventive legal mechanisms, biodiversity governance, and institutional 

documentation. Unlike Indonesia, where the protection of traditional knowledge 

remains fragmented across several sectoral regulations, India adopts a more integrated 

approach that combines patent law, biodiversity legislation, and administrative 

institutions to prevent the misappropriation of traditional knowledge before legal 

disputes arise. This preventive orientation demonstrates a shift from reactive 

protection toward ex ante legal protection. 

The Indian Patent Act 1970 explicitly excludes traditional knowledge from 

patentability under Section 3(p), which provides that inventions consisting of 

traditional knowledge or merely aggregating the known properties of traditionally 

known components are not regarded as patentable inventions. This provision 

substantially reduces the possibility of granting patents over existing traditional 

knowledge and strengthens legal certainty by preventing the privatization of 

collectively developed knowledge. Complementing this mechanism, the Biological 

Diversity Act 2002, enacted following India's ratification of the Convention on 

Biological Diversity (CBD), establishes a comprehensive regulatory framework 

governing access to biological resources and associated traditional knowledge. 

Through the National Biodiversity Authority (NBA), the Act requires prior approval 

for access to biological resources and incorporates Access and Benefit-Sharing (ABS) 

principles to ensure that indigenous and local communities receive fair and equitable 

benefits from the commercial utilization of their knowledge.
37

 

A distinctive feature of India's protection system is the Traditional Knowledge 

Digital Library (TKDL), which functions as a defensive protection mechanism by 

documenting traditional medicinal knowledge and making it accessible to patent 

examiners worldwide. Rather than creating exclusive proprietary rights, the TKDL 

serves as evidence of prior art, enabling patent offices to reject patent applications 

based on existing traditional knowledge. This preventive model has significantly 

reduced the risk of biopiracy and demonstrates that effective protection requires not 

only legal recognition but also institutional mechanisms capable of integrating 

traditional knowledge documentation into patent examination procedures. In 

addition, the People's Biodiversity Register (PBR) complements the TKDL by 

documenting local biodiversity resources and associated traditional knowledge at the 

community level, thereby strengthening community participation in biodiversity 
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governance and supporting the implementation of Access and Benefit-Sharing 

principles.
38

 

Despite these significant achievements, the Indian model is not without limitations. 

The protection framework remains predominantly defensive because it focuses on 

preventing illegitimate patent claims rather than establishing proprietary collective 

rights over traditional knowledge. Furthermore, documentation alone does not 

automatically guarantee the effective participation of indigenous communities in 

commercial decision-making or equitable benefit-sharing. Nevertheless, compared 

with Indonesia, India's legal framework provides a more coherent institutional 

structure by integrating patent law, biodiversity governance, documentation systems, 

and anti-biopiracy measures within a unified regulatory strategy. These features offer 

valuable lessons for Indonesia, particularly regarding the development of an 

integrated traditional knowledge database, the incorporation of traditional 

knowledge into substantive patent examination, and the establishment of institutional 

mechanisms capable of operationalizing Free, Prior and Informed Consent (FPIC) and 

Access and Benefit-Sharing (ABS) within a future sui generis legal framework.
39

 More 

recently, the Ministry of Human Resource Development (MHRD) of the Government 

of India and the Anthropological Survey of India (ASI) jointly initiated a project to 

document the Traditional Knowledge of indigenous tribal communities across India. 

The project aimed to identify, collect, and systematically document valuable 

traditional knowledge for inclusion in the Traditional Knowledge Digital Library 

(TKDL). Funded by the Ministry of Human Resource Development with a budget of 

approximately INR 500 crore, the five-year initiative commenced in January 2010 in 

Shahabad, Baran District, Rajasthan.
40

 

India is also a pioneer in the global creation of a traditional knowledge (TK) 

protection system, particularly through a preventive (defensive) approach to bio-

piracy and misuse. India, a mega-biodiversity nation, has a large number of 

traditional medicines (including Ayurveda, Siddha, Unani, and Yoga), and has 

adopted a more structured approach to the preservation of traditional knowledge 

than many other developing countries. India’s experience with several patent 

applications from foreign entities on the usage of traditional medicinal plants has 

raised awareness about the need to strengthen the protection of TK as part of its 

national interests and cultural sovereignty. In this framework, traditional knowledge is 

regarded as a strategic resource with high economic worth for the global 

pharmaceutical, cosmetics, and biotechnology sectors, beyond just cultural legacy.
41
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India's accomplishment in establishing a preventive protection system has 

significantly reduced the risk of biopiracy, yet it has not fully resolved the substantive 

issue of recognizing the collective rights of indigenous communities. The Traditional 

Knowledge Digital Library (TKDL) currently contains more than 390,000 formulations 

of traditional medicinal knowledge derived from Ayurveda, Unani, Siddha, Sowa-

Rigpa, and Yoga, translated into several international languages and made accessible 

to major patent offices worldwide. According to the Council of Scientific and 

Industrial Research (CSIR), the TKDL has successfully contributed to the withdrawal or 

rejection of more than 200 patent applications involving traditional knowledge, 

including claims filed before the European Patent Office (EPO), the United States 

Patent and Trademark Office (USPTO), and other international patent offices. These 

achievements demonstrate the effectiveness of TKDL as a defensive protection 

mechanism capable of preventing the misappropriation of traditional knowledge 

through the patent system.
42

 

Nevertheless, the TKDL primarily serves the objective of protecting India's national 

interests and preventing external exploitation rather than recognizing indigenous 

communities as autonomous collective rights holders. In practice, the State retains a 

dominant role in documenting, managing, and controlling access to traditional 

knowledge, while indigenous communities exercise only limited influence over 

decisions concerning access, commercialization, and benefit-sharing. This institutional 

imbalance has attracted criticism within the literature because documentation alone 

does not automatically guarantee community participation or equitable economic 

returns. Furthermore, many indigenous communities remain reluctant to disclose 

sacred or culturally sensitive knowledge, as public documentation may conflict with 

customary laws, spiritual values, and traditional governance systems. Consequently, 

although India's preventive model has proven highly effective in reducing illegitimate 

patent claims, it remains insufficient to ensure substantive protection of collective 

rights. These limitations indicate that effective protection of traditional knowledge 

requires not only documentation and anti-biopiracy mechanisms but also legally 

enforceable arrangements concerning Free, Prior and Informed Consent (FPIC), Access 

and Benefit-Sharing (ABS), collective ownership, and community participation in 

decision-making.
43

 

In addition to the TKDL, India has further expanded the protection of traditional 

knowledge with the Biological Diversity Act 2002, which includes the protection of 

genetic resources, traditional knowledge and access and benefit-sharing (ABS) 

procedures. This rule states that access to genetic resources shall be subject to 

approval of the competent authorities and use of biological resources and traditional 

knowledge for the purposes of conservation of biological variety and sustainable 

development. India also created the National Biodiversity Authority (NBA), an entity 

for the supervision of access to biological resources and the equitable sharing of 
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benefits for local populations. This approach reflects India’s efforts to strike a balance 

between protecting traditional knowledge with commercial viability and 

environmental responsibility. Despite this, the implementation of benefit-sharing 

methods in India continues to be criticized, as the transfer of economic gains has not 

been totally equitable to indigenous groups. Local communities tend to remain 

subordinate in the face of states and industries with better access to capital, 

technology and global markets. Hence, the protection of traditional knowledge in 

India still shows a tendency towards state-centric governance where the state is the 

dominant actor in the management of traditional knowledge. Indigenous groups have 

not yet been fully recognized as the primary legal entities with full sovereignty over 

their knowledge.
44

 

India’s strategy centers on documentation and anti-biopiracy, emphasizing 

recordkeeping and legal action against unauthorized use. In contrast, Malaysia takes a 

practical approach focused on managing access to biological resources and 

implementing benefit-sharing systems.
45

 While both Malaysia and Indonesia have rich 

biodiversity and diverse indigenous communities, they similarly struggle with external 

misappropriation of traditional knowledge and genetic resources. Malaysia addresses 

these issues primarily through the Access to Biological Resources and Benefit Sharing 

Act 2017, which mandates prior informed consent and benefit-sharing with local 

communities. This approach reflects Malaysia's aim to protect economic interests, 

manage genetic resources, and conserve biodiversity within a structured legal 

framework.
46

 

Despite progressive legislation, Malaysia's system for protecting traditional 

knowledge is still marked by strong governmental oversight and administrative 

control. Compared to Indonesia, Malaysia's access and benefit-sharing (ABS) process is 

more active, focusing on administrative monitoring and licensing rather than 

improving the collective rights of indigenous populations. 
47

  The state controls entry 

systems, issues permissions, and manages economic rewards, which limits indigenous 

communities' engagement. This highlights the need to formally recognize indigenous 

groups in Malaysia's legal system to advance both national development and 

biodiversity governance. Ultimately, even with a more organized legislative 

framework in Malaysia, collective rights and benefits for indigenous peoples are not 

guaranteed, illustrating that greater legal organization does not necessarily result in 

fairer power or benefit sharing for local communities with traditional wisdom.
48
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Although Malaysia demonstrates a more operational and integrated access and 

benefit-sharing governance framework than Indonesia, its protection system remains 

predominantly administrative and state-centered. Indigenous communities are still 

positioned more as procedural participants rather than substantive collective rights 

holders. This indicates that Indonesia should not merely replicate Malaysia's 

regulatory model, but instead develop a sui generis framework that explicitly 

recognizes collective ownership, cultural sovereignty, and indigenous self-

determination in traditional knowledge protection. Local community participation is 

still often considered part of an administrative procedure, rather than an overall 

recognition of the collective sovereignty of indigenous peoples over traditional 

knowledge.
49

 “Malaysia’s experience in the implementation of more transparent and 

efficient access and benefit-sharing mechanisms can be useful for Indonesia in the first 

place. This will help guarantee that traditional knowledge is utilized not just for the 

advantage of the state or companies but also provides more measurable economic 

gains to the local community.
50

 Second, Malaysia is a case in point for the importance 

of institutional integration between the environmental, biodiversity and traditional 

knowledge preservation sectors, avoiding the fragmentation and sectoralization of 

rules, as is presently occurring in Indonesia. Third, Malaysia is a case that traditional 

knowledge preservation must be accompanied by licensing procedures and oversight 

on access to biological resources to avoid exploitation without the agreement of the 

knowledge-holding groups. The Malaysian model has thus come under fire for not 

being fully established in the collective rights of indigenous peoples. However, the 

system still provides useful lessons for Indonesia in terms of the need to build a more 

functional and integrated governance framework for the conservation of traditional 

knowledge which guarantees a fairer distribution of benefits to local populations.
51
 

A comparative analysis of the protection models, regulatory orientations, 

recognition of community rights and the strengths and weaknesses of each country is 

required to provide a more systematic overview of the differences in approaches to 

traditional knowledge protection in India, Malaysia and Indonesia. This comparison is 

important to show that the protection of traditional knowledge is not only 

determined by the existence of regulations, but also by the direction of legal policies, 

institutional governance and the position of indigenous communities within the 

protection system. The following diagram represents the comparison of the features 

of traditional knowledge protection in India, Malaysia and Indonesia.
52
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Table 2. Comparison of Traditional Knowledge Protection between India, Malaysia, and 

Indonesia 

Aspect India Malaysia Indonesia 

Model Defensive Protection ABS Governance Fragmented 

Orientation Anti-biopiracy Administrative 

governance 

Sectoral governance 

Community rights Weak-substantive procedural Weak-recognition 

Strength TKDL ABS Mechanism Constitutional 

recognition 

Weakness State dominance Administrative 

control 

fragmentation 

Sources: processed by the author 

The table shows that India, Malaysia, and Indonesia have different approaches to 

protecting traditional knowledge, which are in line with their national law and 

governance frameworks. India’s focus is on defence protection through anti-biopiracy 

methods and the Traditional Knowledge Digital Library (TKDL) for documenting 

traditional knowledge.
53

 This approach is relatively effective in limiting patent claims 

by foreign parties but still exhibits state domination over the administration and 

control of traditional knowledge and thus substantively recognizes the collective 

rights of indigenous peoples. The administration of biological resources in Malaysia is 

marked by a more operational and integrated approach of administrative governance 

with the emphasis on an access and benefit-sharing (ABS) approach. Malaysia’s ABS 

method is more transparent than Indonesia’s, yet the state retains a preeminent role 

in the allocation of permits and oversight of access to biological resources and 

traditional knowledge.
54

 

Both India and Malaysia still reflect the dominance of state-centric legal 

governance over indigenous knowledge systems. This comparison reveals that India 

has a strong position in traditional knowledge documentation and defensive 

protection, Malaysia has further progressed in access and benefit-sharing governance, 

and Indonesia is still in the fragmented normative protection stage. Indonesia needs 

to learn from these two countries, particularly in the development of a national 

documentation system, the strengthening of the ABS mechanism, and the 

establishment of a sui generis legal framework based on the recognition of the 

collective rights of indigenous peoples and sustainable development.
55
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In this sense, Indonesia has an opportunity to develop a more progressive model 

for the protection of traditional knowledge by borrowing the strengths of India and 

Malaysia and overcoming their weaknesses through a collective rights-based approach 

(a collective rights-based protection framework). India might develop an integrated 

national documentation system to strengthen its safeguards against biopiracy and 

misuse. Indonesian can learn from the Malaysian experience on the importance of 

more operational and coordinated access and benefit sharing systems for equitable 

distribution of economic gains to local populations. Unlike these two countries, 

Indonesia has to explicitly recognize communal ownership and control rights over the 

use of traditional knowledge, and the protection of indigenous community culture to 

address the issue of making indigenous peoples the main legal subjects in the 

protection of traditional knowledge. The main contribution of this research, then, is 

the attempt to construct a model for the protection of traditional knowledge that, 

besides including mechanisms for documentation, protection of biodiversity, and 

benefit sharing, establishes a specific legal framework based on the substantive 

participation of indigenous peoples in the governance of their own traditional 

knowledge, as well as the strengthening of collective rights and ecological 

intergenerational justice.
56

 

Reconstructing Traditional Knowledge Protection through Collective Rights 

Modern intellectual property (IP) regimes are fundamentally grounded in the 

principles of individual ownership, novelty, exclusivity, and limited-term protection, 

whereas traditional knowledge (TK) is collectively generated, cumulatively developed, 

and transmitted across generations through customary practices. This conceptual 

incompatibility prevents conventional IP law from adequately protecting TK because 

its legal requirements were designed for identifiable individual creators rather than 

collectively held knowledge systems. As a result, existing protection remains 

fragmented and often fails to recognize indigenous communities as legitimate rights 

holders, thereby limiting their ability to control, commercialize, or seek legal remedies 

for the unauthorized use of their traditional knowledge.
57

 

This incompatibility is particularly evident in the novelty requirement, which 

constitutes a fundamental criterion for patent protection. Since traditional knowledge 

has generally existed and evolved over generations, it rarely satisfies the requirement 

of novelty despite possessing significant cultural, ecological, and economic value.
58

 

Consequently, protection is often available only when traditional knowledge is 

transformed into forms compatible with conventional intellectual property regimes, 

rather than being recognized in its original communal context. These limitations 

demonstrate that the inadequacy of existing legal protection is not merely a technical 

issue concerning patentability or novelty, but reflects a broader mismatch between 
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the individualistic foundations of intellectual property law and the collective nature 

of traditional knowledge, thereby reinforcing the need for a sui generis legal 

framework.
59

  

The inability of conventional intellectual property principles to accommodate the 

cumulative, communal, and intergenerational characteristics of traditional knowledge 

demonstrates that the problem extends beyond the technical application of legal 

requirements such as novelty. Rather, it reflects a deeper normative incompatibility 

between the individualistic foundations of modern intellectual property law and the 

social realities of indigenous knowledge systems. Consequently, strengthening the 

protection of traditional knowledge requires a shift from an exclusive reliance on 

individual proprietary rights toward a legal framework that recognizes collective 

rights as the primary basis for ownership, governance, and benefit-sharing.
60

 

Community-based governance constitutes a fundamental component of the 

collective rights approach by recognizing indigenous communities as the primary 

decision-makers in regulating access to, use of, and transmission of traditional 

knowledge. Within this framework, Free, Prior and Informed Consent (FPIC) 

functions not merely as a procedural requirement but as a substantive mechanism 

through which communities exercise collective authority over the utilization of their 

knowledge and prevent unauthorized exploitation.
61

 Complementing FPIC, Access 

and Benefit-Sharing (ABS) ensures that both monetary and non-monetary benefits 

derived from the commercial or non-commercial use of traditional knowledge are 

distributed fairly and equitably among the communities that have preserved and 

developed such knowledge. Accordingly, community-based governance, FPIC, and 

ABS should be understood as mutually reinforcing elements of a collective rights 

framework that strengthens legal certainty, empowers indigenous communities, and 

promotes distributive justice in the sustainable governance of traditional knowledge.
62

  

The principal contribution of the Indian model lies not in documentation itself, but 

in integrating traditional knowledge documentation into patent examination as a 

preventive mechanism against misappropriation.
63

 But India’s example also shows 

that documentation is not enough without comprehensive recognition of indigenous 

peoples as the core legal subjects of traditional knowledge administration.
64

 Unlike 
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India, Malaysia demonstrates that effective protection depends not only on 

documentation but also on institutional mechanisms governing access and benefit-

sharing. Yet, Malaysia’s strategy continues to depend mostly on administrative and 

state-centric governance structures, as indigenous peoples do not have the potential 

to develop a strong collective authority to control the commercialization and use of 

their traditional knowledge.
65

  

In this context, Indonesia cannot simply replicate the Indian system of 

documentation or the ABS mechanism of Malaysia, but rather needs to develop its 

own legal framework that clearly recognizes indigenous people as the collective 

proprietors of traditional knowledge. The fragmented regulatory framework that has 

led to the disparate treatment of the preservation of traditional knowledge by 

different sectoral laws without a unified approach calls for the formulation of 

particular rules (sui generis legislation).
66

 The Malaysian experience demonstrates that 

institutional coordination is essential for implementing ABS effectively; however, such 

coordination should be accompanied by stronger recognition of indigenous decision-

making authority. But the ABS mechanism should be designed not just as an 

administrative procedure but also as a protection of collective rights, guaranteeing the 

fair sharing of economic, social, cultural, and ecological advantages to indigenous 

groups.
67

 In addition, the experiences of India and Malaysia highlight the need to 

enhance indigenous representation systems in the governance of traditional 

knowledge. In India and Malaysia, Indigenous groups have so far been treated as 

procedurally involved participants, and not as major decision-makers.
68

 These 

comparative findings indicate that Indonesia should position indigenous communities 

as principal decision-makers rather than procedural stakeholders within the proposed 

sui generis framework.
69

 In this regard, Indonesia must also recognize dispute 

resolution methods based on customary law as part of national legal pluralism, as a 

formalistic application of state law cannot always settle problems relating to 

traditional knowledge. Furthermore, it is important to acknowledge the collective 

legal status of indigenous communities to ensure that they have the legal competence 

to defend their collective rights against the state and commercial players.
70
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The proposed sui generis legal framework for the protection of traditional 

knowledge in Indonesia should integrate both institutional arrangements and 

substantive collective rights into a coherent legal regime. At the institutional level, the 

framework should establish a dedicated Traditional Knowledge Protection Act 

recognizing indigenous communities as collective legal subjects and legitimate holders 

of traditional knowledge. This legislation should be supported by a National 

Traditional Knowledge Registry, jointly administered by the government and 

indigenous communities, allowing traditional knowledge to be classified as open, 

restricted, or confidential according to customary values and cultural sensitivities. 

Furthermore, an independent Traditional Knowledge and Benefit-Sharing Authority 

should be established to oversee access to traditional knowledge, verify compliance 

with Free, Prior and Informed Consent (FPIC) procedures, monitor utilization, and 

administer equitable Access and Benefit-Sharing (ABS) arrangements. A community-

based registry is not intended merely as an administrative database but as legal 

evidence of communal ownership capable of preventing conflicting claims, 

strengthening legal certainty, and facilitating benefit-sharing agreements.
71
 

Beyond institutional reform, the proposed framework should guarantee 

substantive collective rights that reflect the communal and intergenerational nature of 

traditional knowledge. These rights should include the recognition of communal 

ownership, the authority of indigenous communities to grant or refuse access through 

FPIC, the right to negotiate and receive fair monetary and non-monetary benefits 

arising from the utilization of traditional knowledge, and collective legal standing 

before judicial and administrative bodies. In addition, customary institutions should 

be formally recognized as legitimate governance mechanisms for regulating access, 

transmission, and dispute resolution concerning traditional knowledge, thereby 

ensuring that customary law operates alongside the national legal system. Integrating 

these institutional and substantive components would transform traditional 

knowledge protection from a fragmented administrative regime into a comprehensive 

governance framework that strengthens legal certainty, prevents biopiracy, empowers 

indigenous communities, promotes biodiversity conservation, and advances 

sustainable development.
72

   

Collective rights address regulatory fragmentation by establishing indigenous 

communities as a single legal subject across multiple regulatory sectors. Unlike the 

current legal framework, where different statutes recognize different legal subjects and 

create overlapping authority, a collective-rights approach provides a uniform legal 

basis for ownership, access, benefit-sharing, and dispute resolution. Consequently, 

regulatory coherence is strengthened because all legal relationships concerning 

traditional knowledge originate from a single rights-holder. Thus, strengthening the 

preservation of traditional knowledge through collective rights is not only relevant 

from the perspective of legal justice, but also offers a strategic contribution to the 
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fulfillment of the SDGs. “Equitable access and benefit-sharing mechanisms in this 

context can affect the economic well-being of indigenous communities who have 

often been excluded from the benefits of the commercialization of their traditional 

knowledge, thus directly contributing to the achievement of SDG 1 (No Poverty).
73

  

At the same time, the recognition of collective rights and a more equitable sharing 

of benefits also contribute to SDG 10 (Reduced Inequalities), by reducing structural 

inequalities between local communities as holders of traditional knowledge and 

economic actors with greater access to capital, technology, and markets. In addition, 

the preservation of traditional knowledge is vital for the achievement of SDG 15 (Life 

on Land) because it promotes sustainable use of natural resources, preservation of 

ecosystems, and conservation of biodiversity, which are components of 

environmental management practices that have endured for generations.
74

 In addition, 

SDG 16 (Peace, Justice and Strong Institutions) is in accordance with the improvement 

of the legal recognition of indigenous peoples through mechanisms of collective legal 

standing, FPIC, and community-based governance, as it supports the development of 

inclusive, participatory, and responsive institutions that reflect the diversity of legal 

systems within the community. Thus, the protection of traditional knowledge through 

collective rights is not only a mechanism for the preservation of the culture and rights 

of indigenous peoples, but also a critical component of a sustainable development 

strategy that simultaneously incorporates economic, social, environmental, and 

institutional dimensions.
75

 

Unlike existing studies that primarily advocate the adoption of a sui generis regime 

in general terms, this study proposes an integrated legal architecture that combines 

institutional reform with enforceable collective rights. By linking community 

governance, FPIC, ABS, collective legal standing, and customary dispute resolution 

within a single regulatory framework, the proposed model offers a concrete 

normative reconstruction capable of addressing Indonesia's fragmented legal regime 

while strengthening legal certainty and indigenous self-determination. 

CONCLUSION 

This research demonstrates that the principal weakness of Indonesia's traditional 

knowledge (TK) protection regime lies not merely in the absence of specific legislation, 

but in the fragmentation of legal norms and the continued reliance on the 

individualistic paradigm of conventional intellectual property law. Existing regulations 

remain dispersed across multiple legal instruments, resulting in inconsistent recognition 

of collective rights, weak implementation of Free, Prior and Informed Consent (FPIC) 

and Access and Benefit-Sharing (ABS), and limited protection against the 

misappropriation of traditional knowledge. Consequently, the current legal 
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framework remains predominantly administrative and procedural rather than 

providing substantive protection for indigenous and local communities. The 

comparative analysis reveals that India and Malaysia have adopted complementary 

approaches to addressing these challenges. India emphasizes preventive protection 

through the Traditional Knowledge Digital Library (TKDL) and anti-biopiracy 

measures, whereas Malaysia has developed a more operational Access and Benefit-

Sharing (ABS) governance framework. Nevertheless, both jurisdictions continue to rely 

largely on state-centered governance, leaving indigenous communities with limited 

authority over the management and commercialization of their traditional knowledge. 

Accordingly, this study argues that Indonesia requires a comprehensive sui generis 

legal framework that integrates collective ownership, FPIC, ABS, community-based 

governance, and collective legal standing into a unified protection regime. Such a 

framework would not only strengthen legal certainty and prevent the 

misappropriation of traditional knowledge but also align Indonesia's legal system with 

international standards under the Convention on Biological Diversity (CBD), the 

Nagoya Protocol, and the United Nations Declaration on the Rights of Indigenous 

Peoples (UNDRIP). The principal contribution of this study is the proposed normative 

reconstruction that places collective rights at the center of traditional knowledge 

protection while promoting biodiversity conservation and sustainable development. 
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